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The Court’s March 5, 2014 Order Re Motion to Extend Remand Schedule, Smelt Doc. 

No. 1116; Salmonid Doc. No. 753 (“Order”), states that “within seven days of any ruling by the 

Ninth Circuit in the Delta Smelt Consolidated Cases, the parties are directed to file a joint status 

report outlining their respective positions on the impact of any such ruling on these consolidated 

cases.” Order at 8.  The Ninth Circuit issued its ruling in the Delta Smelt Consolidated Cases on 

March 13, 2014. San Luis & Delta-Mendota Water Auth. v. Jewell, --F.3d--, 2014 WL 975130 

(9th Cir., Mar. 13, 2014). Therefore, the parties respectfully submit this status report to outline 

their respective positions on the impact of such ruling on the above-captioned consolidated cases.   

I. Federal Defendants 

Federal Defendants believe that the Ninth Circuit’s ruling in San Luis & Delta-Mendota 

Water Authority v. Jewell, --F.3d--, 2014 WL 975130 (9th Cir., Mar. 13, 2014) has direct 

implications for the remand of the U.S. Fish & Wildlife Service’s (“FWS”) 2008 delta smelt 

biological opinion (“2008 BiOp”) that was ordered by the District Court.  In particular, the Ninth 

Circuit has ruled that the 2008 BiOp is lawful in all respects and “reverse[d] the district court’s 

remand of the BiOp.”  Id. at *9. The Ninth Circuit ordered that the matter be “remanded to the 

district court for further proceedings consistent with this opinion.”  Id. at *56. 

Federal Defendants believe that the prudent course consistent with the Ninth Circuit’s 

ruling is for this Court to stay any further remand of the 2008 BiOp to FWS, including the 

Court’s March 5, 2014 Order and the requirement to submit interim joint status reports regarding 

the Collaborative Science and Adaptive Management Process (“CSAMP”) insofar as it applies to 

FWS.  Notwithstanding any such stay of the remand of its BiOp, FWS intends to continue to 

participate in CSAMP. 

Because the appeals in the Consolidated Salmonid Cases have not yet been resolved by 

the Ninth Circuit, Federal Defendants do not maintain that the remand of the National Marine 

Fisheries Service’s (“NMFS”) BiOp or this Court’s March 5, 2014 Order must be stayed with 

respect to NMFS at this time.  Thus, NMFS intends to continue to adhere to the Court’s March 5 

Order, including the requirement to submit interim joint status reports with regard to CSAMP. 

However, Federal Defendants believe that the Ninth Circuit panel that hears the appeal in the 
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Consolidated Salmonid Cases likely will be guided by the delta smelt ruling given the many 

similarities of issues on appeal, and that such decision is likely to implicate the remand of 

NMFS’ BiOp. 

Federal Defendants recognize that the Ninth Circuit affirmed the District Court’s 

judgment that the U.S. Bureau of Reclamation (“Reclamation”) failed to comply with the 

National Environmental Policy Act (“NEPA”) prior to implementing FWS’ BiOp; however, the 

duty to comply with NEPA lies with Reclamation, and does not implicate the District Court’s 

remand of FWS’ BiOp.  2014 WL 975130 at *54 (Ninth Circuit stating that “[w]e recognize that 

the preparation of an [Environmental Impact Statement (“EIS”)] will not alter Reclamation’s 

obligations under the ESA.”).  Reclamation will continue to comply with the Court’s March 5, 

2014 Order, and intends to complete an EIS by December 1, 2015 as ordered by the District 

Court. 

Federal Defendants also recognize that one or more parties may seek further review of 

the Ninth Circuit’s ruling; however such possibility does not justify continuation of the Court-

ordered remand of FWS’ 2008 BiOp, which has been found to be lawful in all respects by the 

Ninth Circuit. Indeed, continuing the court-ordered remand of FWS’ BiOp would be contrary to 

the Ninth Circuit’s reversal of the District Court’s remand to FWS and its remand instructions to 

this Court to take action “consistent with” its  opinion upholding that BiOp.  Id. at *56. Federal 

Defendants submit that this Court could address the potential for further review of the Ninth 

Circuit’s ruling by taking an approach similar to that of its March 5, 2014 Order, namely by 

ordering that the remand of the 2008 FWS BiOp be stayed and directing that, in the event that 

there is further review of the Ninth Circuit’s order – either by the Ninth Circuit itself sitting en 

banc, or by the Supreme Court – that the parties file a status report within 14 days of the 

resolution of such review by those courts, outlining the parties’ respective positions on the 

impact of any such ruling on these consolidated cases. 

JOINT STATUS REPORT 
NOS. 09-407-LJO-BAM & 09-1053-LJO-BAM 

2 



    

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

  

 

Case 1:09-cv-00407-LJO-BAM Document 1119 Filed 03/20/14 Page 4 of 16 

II. Defendant-Intervenors 

Defendant-Intervenors Natural Resources Defense Council et al. believe that the Ninth 

Circuit’s ruling has the following effects on this Court’s continuing oversight of the remands in 

the Consolidated Delta Smelt Cases and the Consolidated Salmonid Cases: 

With regard to the Consolidated Delta Smelt Cases, the Ninth Circuit upheld the 2008 

Delta Smelt Biological Opinion (“BiOp”) in every respect in which the District Court had found 

it legally flawed. The Ninth Circuit has concluded “that the FWS’s 2008 BiOp is adequately 

supported by the record and not arbitrary and capricious,” Slip Op. at 53, and reversed the 

district court’s remand of the biological opinion, Slip Op. at 42.  Thus, there is no need for any 

further remand of that BiOp to the U.S. Fish and Wildlife Service, and the Court’s order on 

remand should be revised to eliminate that obligation.  Under the Ninth Circuit’s ruling, the 

Bureau of Reclamation continues to have a duty on remand to comply with NEPA regarding its 

implementation of the BiOp’s Reasonable and Prudent Alternative actions.  However, the Ninth 

Circuit also concluded that “the preparation of an EIS will not alter Reclamation’s obligations 

under the ESA.” Slip Op. at 149. 

In addition, the Ninth Circuit’s opinion should result in termination of this Court’s 

supervision of, and jurisdiction over, the CSAMP process as it relates to delta smelt and 

implementation of the biological opinion by the U.S. Fish and Wildlife Service.  This result is 

compelled by the Ninth Circuit’s conclusion upholding the biological opinion and reversing the 

remand of the biological opinion, as well the fact that the Ninth Circuit has specifically upheld 

the elements of the Reasonable and Prudent Alternative that overlap with the CSAMP process, 

namely fall outflow management (Fall X2) and Old and Middle River management and 

entrainment of Delta smelt.  See Slip Op. at 56, 91; Doc. 1116 at 2.    
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Finally, the Ninth Circuit’s opinion affects the schedule for completion of Reclamation’s 

obligations under NEPA. The parties and the Court established the existing schedule for 

Reclamation to complete its NEPA review based on the deadline for the remanded smelt 

biological opinion. See, e.g., Mem. Decision & Order re Mot. to Extend Remand Schedule at 1-

2 (ECF No. 1106, Consolidated Delta Smelt Cases) (“The final amended judgment in the 

Consolidated Delta Smelt Cases requires the U.S. Bureau of Reclamation (“Reclamation”) and 

the U.S. Fish and Wildlife Service (“FWS”) to complete a revised Biological Opinion (“BiOp”) 

under the Endangered Species Act (“ESA”) regarding the impact of proposed operation of the 

Central Valley Project (“CVP”) and State Water Project (“SWP”) on the threatened delta smelt, 

as well as to conduct certain related analyses under the National Environmental Policy Act 

(“NEPA”), by December 1, 2013.”).  Because Reclamation no longer needs to complete the 

NEPA analysis coterminous with the deadline for a remanded delta smelt biological opinion, it 

can be extended if necessary.  

With regard to the Consolidated Salmonid Cases, the remand of the Salmonid BiOp is 

not directly affected by the Ninth Circuit’s ruling on the appeals of the Consolidated Delta Smelt 

Cases. However, the Ninth Circuit continued the oral argument in the appeals of the 

Consolidated Salmonid Cases from February 10, 2014 until the week of September 15, 2014 “in 

light of the anticipated opinion” in the Consolidated Delta Smelt Cases. San Luis & Delta-

Mendota Water Auth. v. Locke, etc., Ninth Cir. Nos. 12-15144+, ECF No. 125 (Jan. 27, 2014).  

Given the similarities of many of the issues on appeal in the Consolidated Salmonid Cases to 

those in the Consolidated Delta Smelt Cases, which the Ninth Circuit appears tacitly to have 

acknowledged with its continuance of the Salmonid oral argument in light of the anticipated 

Smelt decision, the panel assigned to the Salmonid appeal can be expected to pay close attention 

to the Ninth Circuit’s March 13 ruling. 
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III.	 Oakdale Irrigation District, South San Joaquin Irrigation District and 
Stockton East Water District 

The Oakdale Irrigation District, South San Joaquin Irrigation District and Stockton East 

Water District (“Stanislaus River Plaintiffs”) are not parties to the Consolidated Delta Smelt 

Cases and have no view or opinion as to the impact of the Ninth Circuit’s opinion on the remand 

of the 2008 BiOp. The Stanislaus River Plaintiffs are parties to the Consolidated Salmonid 

Cases, and do not believe that the Ninth Circuit’s decision has any impact on the remand of the 

NMFS’ Salmonid BiOp. 

IV. 	 Plaintiffs San Luis & Delta-Mendota Water Authority, Westlands Water 
District, State Water Contractors, Kern County Water Agency, the Coalition 
for a Sustainable Delta, Metropolitan Water District of Southern California, 
Family Farm Alliance, Stewart & Jasper Orchards, Arroyo Farms LLC, 
King Pistachio Orchard and Plaintiff-Intervenor California Department of 
Water Resources  

Plaintiffs San Luis & Delta-Mendota Water Authority, Westlands Water District, State 

Water Contractors, Kern County Water Agency, the Coalition for a Sustainable Delta, 

Metropolitan Water District of Southern California, Family Farm Alliance, Stewart & Jasper 

Orchards, Arroyo Farms LLC, and King Pistachio Grove and Plaintiff-Intervenor California 

Department of Water Resources (“Smelt Plaintiffs”) are currently evaluating the split decision of 

the Ninth Circuit panel.1  Recognizing that one or more parties are likely to seek further review 

of the decision and in light of the fact that Federal Rule of Appellate Procedure (“FRAP”) 41 

governs the issuance of a mandate and provides that a mandate will not issue until – at the 

earliest – seven days after the time to file a petition for rehearing expires, Smelt Plaintiffs 

contend that the Court’s Order Re Motion to Extend Remand Schedule, Smelt Doc. No. 1116; 

Salmonid Doc. No. 753 (March 5, 2014) (“Order”) should remain in effect at least until the 

Ninth Circuit issues a mandate.  During the interim period, Smelt Plaintiffs expect the 

Collaborative Science and Adaptive Management Program (“CSAMP”) to continue, as 

contemplated by the Court’s Order. 

1 It is the view of Smelt Plaintiffs that, at this time, the Ninth Circuit’s decision does not affect the 
Court’s Order with respect to the Consolidated Salmonid Cases. 
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Smelt Plaintiffs respectfully request that this Court deny Federal Defendants’ request “to 

stay any further remand of the 2008 BiOp to FWS, including the Court’s March 5, 2014 Order 

and the requirement to submit interim joint status reports regarding the Collaborative Science 

and Adaptive Management Process (‘CSAMP’) insofar as it applies to FWS.”2  That request is 

premature in light of the fact that a mandate has not been issued.  See FRAP 41(c), 1988 Adv. 

Comm. Notes (“A court of appeals’ judgment or order is not final until issuance of the mandate; 

at that time the parties’ obligations become fixed.”).  In a recent case, the Ninth Circuit affirmed 

the plain language of the Rule and the Advisory Committee Notes, holding that no opinion 

becomes final until the mandate issues and that the court of appeals may modify or revoke its 

judgment sua sponte or by motion at any time prior to issuance of the mandate.  NRDC v. County 

of L.A., 725 F.3d 1194, 1203 (9th Cir. 2013) (citing Carver v. Lehman, 558 F.3d 869 (9th Cir. 

2009) and United States v. Foumai, 910 F.2d 617 (9th Cir. 1990)). The court went on to hold 

that until a mandate is issued, a judgment or opinion is not the law of the case. 725 F.3d at 1203 

(citing Carver v. Lehman, 558 F.3d at 878). In light of the foregoing and the fact that the Ninth 

Circuit has not issued a mandate, we urge this Court to decline the requests of Federal 

Defendants and Defendant-Intervenors that it prematurely act or alter the status quo, including 

the CSAMP, which was put in place at the request of Federal Defendants. 

In lieu of Federal Defendants’ request, Smelt Plaintiffs propose that the parties submit a 

joint status report to the Court within seven days of entry of the issuance of a mandate by the 

Ninth Circuit, in the above-captioned Consolidated Delta Smelt Cases. In the intervening period, 

Smelt Plaintiffs propose that, should any party wish to alter the status quo, such party may seek 

to do so by noticed motion in accordance with applicable law. 

2 Likewise, Smelt Plaintiffs request that this Court deny Defendant-Intervenor’s premature and 
sweeping request. 
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Respectfully submitted, 

Dated: March 20, 2014 

Dated: March 20, 2014 

Dated: March 20, 2014 

ROBERT G. DREHER 
Acting Asst. Attorney General 
United States Department of Justice 
Environment & Natural Resources Division 

By: /s/ Robert P. Williams 
ROBERT P. WILLIAMS, Trial Attorney 
Wildlife and Marine Resources Section 

/s/ Bradley H. Oliphant
BRADLEY H. OLIPHANT, Trial Attorney
Wildlife and Marine Resources Section 

Attorneys for Federal Defendants 

KAMALA D. HARRIS 
Attorney General of the State of California 

By: /s/ Clifford T. Lee 
CLIFFORD T. LEE 
ALLISON GOLDSMITH 
Deputies Attorney General
Attorneys for Plaintiff-Intervenor CALIFORNIA 
DEPARTMENT OF WATER RESOURCES 

AMELIA T. MINABERRIGARAI 

Kern County Water Agency 

NOSSAMAN LLP


By: /s/ Paul S. Weiland 
PAUL S. WEILAND 
ASHLEY REMILLARD 
Attorneys for Plaintiffs
KERN COUNTY WATER AGENCY and 
COALITION FOR A SUSTAINABLE DELTA 
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Dated: March 20, 2014 

Dated: March 20, 2014 

Dated: March 20, 2014 

Dated: March 20, 2014 

Dated: March 20, 2014 

H. CRAIG MANSON 
Westlands Water District 
DIEPENBROCK ELKIN, LLP 
A Professional Corporation
KRONICK, MOSKOVITZ, TIEDEMANN 
& GIRARD 
A Professional Corporation 

By: /s/ Daniel J. O’Hanlon 
DANIEL J. O’HANLON 
EILEEN M. DIEPENBROCK 
Attorneys for Plaintiffs SAN LUIS 
& DELTA-MENDOTA WATER AUTHORITY 
and WESTLANDS WATER DISTRICT 

BROWNSTEIN HYATT FARBER SCHRECK LLP

By: /s/ Steven O Sims 
STEVEN O. SIMS 
DAVID L/ BERNHARDT
Attorneys for Plaintiffs
WESTLANDS WATER DISTRICT 

BEST BEST & KRIEGER, LLP

By: /s/ Gregory K. Wilkinson
GREGORY K. WILKINSON 
STEVEN M. ANDERSON 
Attorneys for Plaintiff
STATE WATER CONTRACTORS 

MORRISON & FOERSTER, LLP 

By: /s/ William M. Sloan 
CHRISTOPHER J. CARR 
WILLIAM M. SLOAN 
Attorneys for Plaintiff METROPOLITAN WATER
DISTRICT OF SOUTHERN CALIFORNIA 

HERUM\CRABTREE\SUNTAG 

By: 
/s/ Karna E. Harrigfeld

KARNA E. HARRIGFELD 
Attorneys for Plaintiff
STOCKTON EAST WATER DISTRICT 
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Dated: March 20, 2014 

By: 

O'LAUGHLIN & PARIS LLP

 /s/ William C. Paris III 
WILLIAM C. PARIS III 
Attorneys for Plaintiffs
OAKDALE IRRIGATION DISTRICT and 
SOUTH SAN JOAQUIN IRRIGATION DISTRICT 

Dated: March 20, 2014 

By: 

THE BRENDA DAVIS LAW GROUP 

/s/ Brenda Davis 
BRENDA W. DAVIS 
LESLIE R. WAGLEY 
Attorneys for Plaintiff 
FAMILY FARM ALLIANCE 

IDENTIFICATION OF COUNSEL 

H. CRAIG MANSON (SBN 102298) EILEEN M. DIEPENBROCK (SBN 119254) 
General Counsel DAVID A. DIEPENBROCK (SBN 215679)
WESTLANDS WATER DISTRICT JONATHAN R. MARZ (SBN 221188) 
3130 N. Fresno Street DIEPENBROCK ELKIN, LLP 
Fresno, CA 93703 500 Capitol Mall, Suite 2200
Telephone: (559) 224-1523 Sacramento, CA  95814 
Facsimile:  (559) 241-6277 Telephone: (916) 492-5000 

Facsimile:  (916) 446-2640
Attorney for Plaintiff 
WESTLANDS WATER DISTRICT Attorneys for Plaintiffs

SAN LUIS & DELTA-MENDOTA WATER 
AUTHORITY; WESTLANDS WATER  
DISTRICT 

STEVE O. SIMS (Admitted Pro Hac Vice) 
MARTHA F. BAUER 
      (Admitted Pro Hac Vice)
GEOFFREY M. WILLIAMSON  
      (Admitted Pro Hac Vice)
MARK J. MATHEWS 
      (Admitted Pro Hac Vice)
BROWNSTEIN HYATT FARBER  
SCHRECK LLP 
410 17th Street, Suite 2200
Denver, CO 80202 
Telephone: (303) 223-1100 
Facsimile: (303) 223-1111 

Attorneys for Plaintiff
WESTLANDS WATER DISTRICT 

DANIEL J. O’HANLON (SBN 122380) 
HANSPETER WALTER (SBN 244847) 
REBECCA R. AKROYD (SBN 267305)
KRONICK, MOSKOVITZ, TIEDEMANN  

& GIRARD 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814-4416 
Telephone: (916) 321-4500
Facsimile:  (916) 321-4555 

Attorneys for Plaintiffs
SAN LUIS & DELTA-MENDOTA WATER 
AUTHORITY; WESTLANDS WATER  
DISTRICT 
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GREGORY K. WILKINSON (SBN 054809) 
STEVEN M. ANDERSON (SBN 186700) 
PAETER E. GARCIA (SBN 199580) 
MELISSA R. CUSHMAN (SBN 246398) 
BEST BEST & KRIEGER LLP 
3750 University Avenue, Suite 400 
P. O. Box 1028 
Riverside, CA 92502 
Telephone: (951) 686-1450 
Facsimile: (951) 686-3083 

Attorneys for Plaintiff 
STATE WATER CONTRACTORS  

ROBERT D. THORNTON (SBN 72934) 
PAUL S. WEILAND (SBN 237058) 
ASHLEY J. REMILLARD (SBN 252374) 
NOSSAMAN LLP 
18101 Von Karman Avenue, Suite 1800 
Irvine, CA 92612 
Telephone: (949) 833-7800 
Facsimile: (949) 833-7878 

KERN COUNTY WATER AGENCY 
AMELIA T. MINABERRIGARAI (SBN 192359 
P.O. Box 58 
Bakersfield, CA 93302-0058 
Telephone: (661) 634-1400 
Facsimile: (661) 634-1428 

Attorney for Plaintiff  
KERN COUNTY WATER AGENCY 

ARTURO J. GONZALEZ (SBN 121490) 
CHRISTOPHER J. CARR (SBN 184076) 
WILLIAM M. SLOAN (SBN 203583) 
MORRISON & FOERSTER, LLP 
425 Market Street 
San Francisco, CA 94105 
Telephone: (415) 268-7000 

Attorneys for Plaintiff 
THE METROPOLITAN WATER DISTRICT 
OF SOUTHERN CALIFORNIA 

MARCIA L. SCULLY (SBN 80648) M. REED HOPPER (SBN 131291) 
Interim General Counsel DAMIEN M. SCHIFF (SBN 235101) 
LINUS MASOUREDIS (SBN 77322) PACIFIC LAW FOUNDATION 
Senior Deputy General Counsel 3900 Lennane Drive, Suite 200 
THE METROPOLITAN WATER DISTRICT Sacramento, CA 95834 
OF SOUTHERN CALIFORNIA Telephone: (916) 419-7111 
1121 L Street, Suite 900 Facsimile: (916) 419-7747 
Sacramento, California 95814-3974 
Telephone: (916) 650-2600 Attorneys for Plaintiffs

STEWART & JASPER ORCHARDS;  

Attorneys for Plaintiff 
THE METROPOLITAN WATER DISTRICT 

ARROYO FARMS, LLC; and  
KING PISTACHIO GROVE 

OF SOUTHERN CALIFORNIA 
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BRENDA W. DAVIS (SBN 133087) 
LESLIE R. WAGLEY (SBN 15281) 
THE BRENDA DAVIS LAW GROUP 
1990 3rd Street, Suite 400 
Sacramento, CA 95811 
Telephone: (916) 341-7400 
Facsimile: (916) 341-7410 

Attorneys for Plaintiff 
FAMILY FARM ALLIANCE 

KAMALA D. HARRIS (SBN 146672) 
Attorney General of California 
CLIFFORD T. LEE (SBN 74687) 
ALLISON GOLDSMITH (SBN 238263) 
DEPUTY ATTORNEYS GENERAL 
455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 
Telephone: (415) 703-5511 
Facsimile: (415) 703-5480 

Attorneys for Plaintiff-In-Intervention 
CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 

ROBERT G. DREHER, KATHERINE POOLE (SBN 195010) 
Acting Assistant Attorney General DOUG OBEGI (SBN 246127) 
United States Department of Justice NATURAL RESOURCES DEFENSE  
Environment & Natural Resources Division COUNCIL 
SETH M. BARSKY, Chief 111 Sutter St., 20th Floor 
BRADLEY H. OLIPHANT (SBN 216468) San Francisco, CA 94104 
Trial Attorney  Telephone: (415) 875-6100 
United States Department of Justice Facsimile: (415) 875-6161 
Wildlife and Marine Resources Section 
999 18th St., South Terrace, Ste. 370 Attorneys for Defendant-Intervenor 
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